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Butte Environmental Council * California CoastKeeper * Coast Action Group
Environment California * Pacific Coast Federation of Fishermen’s Associations

The Ocean Conservancy * San Diego BayKeeper * WaterKeepers Northern California

August 29, 2003

Margie Lopez Read
State Water Resources Control Board
Water Quality Division
1001 I Sreet, 15th Floor
Sacramento, CA  95814

VIA EMAIL: readm@swrcb.ca.gov

Re: Comments on the “Draft California Nonpoint Source Program Five-Year
Implementation Plan” (July 2003).

Dear Ms. Read:

Thank you for the opportunity to review and provide comments on California’s
Draft Nonpoint Source Five-Year Implementation Plan (NPSIP).  As you know, we have
closely followed the progress of California’s efforts on the Nonpoint Source Pollution
Control Program since 1994, and have great interest in its implementation.  We
appreciate the substantial amount of time and effort that you and your staff have put into
the development of this plan.

Nonpoint source pollution has overtaken point source pollution as the single
greatest threat to the quality of California’s waters.  According to EPA, 54 percent of
California’s polluted waterways are contaminated only by non-point sources, and another
45 percent are polluted by a combination of point and nonpoint sources.1  Consequently,
it is critically important that California develop a plan that, when implemented, will be
effective in “reduc[ing], to the maximum extent practicable, the level of pollution
resulting from [each category and subcategory of nonpoint sources].”2

We are concerned that the NPSIP is not a plan that is capable of meeting these
objectives.  In fact, the NPSIP is really more of a “catalogue” than a “plan” at all.  A plan
is “a carefully arranged and systematic program of action for attaining some object.”3

Accordingly, a plan has concrete objectives.  A plan has a schedule for meeting its
objectives.  A plan sets forth actions that are clearly designed for the attainment of those
objectives, rather than actions that might (as a side-effect) produce some movement
toward them.

The NPSIP, which should be designed to meet both CWA Section 3194 and
CZARA Section 6217(g)5 mandates,6 does not exhibit any of these characteristics.  The

                                                
1 Joint EPA and DOJ Press Release, Federal Court Issues Landmark Clean Water Decision (April 5, 2000),
available at http://www.epa.gov/owow/tmdl/pronsdecision.html.
2 33 U.S.C. § 1329(a)(1)(C).
3 Webster’s New Universal Unabridged Dictionary, Deluxe Second Edition (1972).
4 33 U.S.C. § 1329.
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NPSIP lacks concrete objectives, lacks a clear schedule for implementation, lacks
milestones by which to track implementation, and fails to demonstrate how the actions
undertaken will result in achievement of plan objectives.  These omissions are
particularly egregious in light of the opportunities currently provided by the bond
measures and nascent efforts to improve programs to control polluted runoff from
agriculture and silviculture operations.  We request that the state revise the NPSIP to
address these concerns, along with several miscellaneous concerns, all of which are
described in more detail below.

California’s Plan Lacks Concrete Objectives

As noted above, California’s plan is intended to meet both CWA and CZARA
requirements.  CWA Section 319 is clear about the goals of a nonpoint source
management program: such a program will “control[] pollution added from nonpoint
sources to the navigable waters of the state,”7 and “provide for utilization of best
management practices at the earliest possible date.”8  CZARA, similarly, is clear about
the goals of a nonpoint source management program: such a program must be designed to
“achieve and maintain applicable water quality standards under section 303 of the Federal
Water Pollution Control Act (33 U.S.C. 1313) and protect designated uses.”9  Even
EPA’s “Nine Key Elements of an Effective State Program” are clear: such a program
must be “designed to achieve and maintain beneficial uses of water.”10  In sum, the
program’s goals should be to control nonpoint source pollution through best management
practices in order to meet water quality standards and beneficial uses.

In contrast, the stated goals of the NPSIP are to:

1. Promote the implementation of management measures and related practices
by all levels of water quality managers (federal, State, watershed groups and
other stakeholders);

2. Preserve water quality in water bodies that are currently meeting California
water quality standards and protect them from future degradation from the
impacts of nonpoint source pollution;

3. Promote the implementation of management measures and use of
management practices for the NPS component of TMDLs or in 303(d) listed
water bodies;

4. Promote better leverage of inter-agency and private entity resources for NPS
programs.

                                                                                                                                                
5 16 U.S.C. § 1455b(g).
6 NOAA/EPA, Decisions on Conditions of Approval – California Coastal Nonpoint Program (July 2000),
available at http://coastalmanagement.noaa.gov/pdf/6217ca_fnl.pdf.
7 33 U.S.C. § 1329(b)(1).
8 Id. at § 1329(b)(2)(D).
9 16 U.S.C. § 1455b(b)(3).
10 United States Environmental Protection Agency, “Nonpoint Source Program and Grants Guidance for
Fiscal Year 1997 and Future Years” (May 1996), available at
http://www.epa.gov/OWOW/NPS/guide.html.
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This is a classic example of failing to see the forest for the trees.  First, the promotion of
management measures – a central element of two of the listed objectives – is a tool or a
means, rather than a goal.  In order to be effective, the plan needs to ensure that its
statement of objectives conforms to the simple and intuitive goals set forth in the program
guidance: to implement best management practices in order to achieve water quality
standards.  This goal must be the driving force behind the NPSIP.

California’s Schedule for Implementation Is Vague and Lacks Reasonable Milestones

The NOAA/EPA joint “Coastal Nonpoint Program Development and Approval
Guidance” requires that the State program “[i]nclude a schedule for each nonpoint source
category or subcategory with milestones for achieving full implementation of the
management measures within three years . . ..”11  Furthermore, the guidance provides that
“[t]he state coastal nonpoint program should include milestones established at appropriate
intervals within the . . . implementation period, by which progress toward full
implementation can be assessed . . ..”12  Finally, the California Legislature has repeatedly
demanded that the state prepare detailed objectives and milestones for this program.13

These requirements reflect the fact that a plan to ensure implementation of the
management measures would be deficient without clear timetables for completion of
activities.

The plan’s conception of what constitutes a “schedule” and “milestones” is
sweeping to the point of being essentially unusable for purposes of ensuring plan
implementation and allowing for enforcement.  A majority of the activities listed in the
document are associated with schedules that span the entire life of the five-year plan.
While it is conceivable that some of these activities are ongoing and will occur
throughout the life of the plan (e.g. training activities), other activities can and should be
completed in a more discrete period, and the plan should include milestones for
determining progress toward the objective of the activity (e.g. NPDES Stormwater
Program Efforts).14  Moreover, numerous activities appear to be scheduled to terminate
before they begin; 18 activities listed in the document have start dates that are later than
their end dates.

In addition, it is virtually impossible to determine the stage of implementation for
each activity.  According to the California’s original Nonpoint Source Control Program
Strategy and Implementation Plan:

Seven process elements are prescribed for each of the management measure
categories. They are to: (1) assess problems; (2) target resources; (3) plan
activities; (4) coordinate with agencies and the public; (5) implement management

                                                
11 National Oceanic and Atmospheric Administration and Environmental Protection Agency, “Coastal
Nonpoint Program Development and Approval Guidance” (January 1993) (hereinafter NOAA/EPA
Guidance), at 17.
12 Id. at 36.
13 SB 499 (1997) and SB 1453 (1998) (Alpert).
14 Draft Nonpoint Source Five-Year Implementation Plan, 2003-2008 (July 2003) (hereinafter NPSIP),
Urban Category, at 43.
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measures; (6) track and monitor actions; and (7) report on the effectiveness of the
Program Plan. These steps are essential to ensuring effective and efficient
implementation of the management measures which will enable the Strategy to
achieve the defined goals of preventing and controlling NPS pollution.

The NPSIP inexplicably condenses these “essential steps” into two general designations –
“pre-implementation” and “implement” – for the purposes of this report.  The seven
process elements, if employed, would serve as natural milestones toward completion of a
management activity.  Planning and scheduling based on these elements would help to
narrow the scope of activities that are often impossibly broad.  By disposing of these
process elements, the state not only obfuscates any review of its progress by the public,
but also complicates its own planning efforts by failing to divide activities into
manageable components.

It Is Unclear How the Management Activities Listed in California’s Plan Will Result in
Implementation of Management Measures

The various federal guidance documents give states a great deal of latitude in
selecting management activities that will implement the management measures.
However, explicit in this grant of discretion is the requirement that the activities “will
achieve the level of control specified in the management measure.”15  According to the
NOAA/EPA guidance, the states are required to provide a great deal of detailed
information in order to demonstrate how the activities listed will result in achievement of
the management measures, including the mandate that the states: “[i]dentify enforceable
policies and mechanisms to ensure that each management measure identified in the
coastal nonpoint program is implemented in accordance with . . . this guidance.”

The NPSIP contains approximately 183 pages worth of management activities,
arranged by management measure within each land use category.  However, very few
management activities appear to be designed specifically to promote the goals of any
management measure, leaving the reader to speculate as to how the activity might do so.
In addition, no management activity contains a description of how it might result in the
implementation of the management measure it is associated with.

We believe that it is inappropriate for the state to rely entirely – or even largely –
on pre-existing management practices to implement the management measures and the
goals of this program.  The NPSIP is largely a catalogue of pre-existing nonpoint source
pollution and stormwater control programs.  If existing activities were adequate to control
nonpoint source pollution, there would be no need for the NPSIP.  The evidence
contained in California’s section 303(d) list – containing scores of water bodies impaired
by nonpoint source pollution – amply demonstrates this need.  The state’s plan should
include new and creative strategies for solving this persistent problem and should be
linked directly to nascent efforts to control polluted runoff in the wake of SB 390 (Alpert,
1999).
                                                
15 Environmental Protection Agency, Management Measures Guidance – Fact Sheets, available at
http://www.epa.gov/owow /nps/mmgi.
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In particular, the state should take this opportunity to abandon pre-existing failed
programs – like ineffective waivers of waste discharge requirements for agriculture and
timber – that inhibit implementation of the goals of this program, and instead describe
how agriculture and timber management measures in the NPSIP will be implemented
under new regulatory regimes being examined.  According to the Nine Key Elements, the
state must “manage[] and implement[] its nonpoint source program efficiently and
effectively. . . solv[ing] its water quality problems as effectively and expeditiously as
possible.”16  Thus, the state should reject approaches that, in fact, contribute to the need
for additional measures to reduce nonpoint source pollution, such as the waivers of waste
discharge requirements for agriculture and timber adopted by the regional boards to date.
Although the state has a great deal of flexibility in choosing how to implement
management measures, it may not adopt management activities that will exacerbate the
problem.  Rather, the state should promptly undertake to develop waste discharge
requirements as appropriate for these categories, and to carefully tailor any use of waivers
to ensure that they will effectively and expeditiously improve water quality in water
bodies affected by nonpoint source pollution.

Whether the state uses existing programs or new programs designed to implement
management measures, it must nevertheless “describe the process by which it will ensure
the implementation of the management measures.”17  California’s document provides not
the slightest hint of a description this process.  The state has produced a rather thick and
impenetrable list of management activities, and left the reader – and thus the reviewing
agency – to guess what these activities are proposed to accomplish.  The NPSIP should
be revised to provide detailed descriptions of how each management activity will
contribute to the implementation of a management measure, and should include a detailed
discussion of how it plans to use waste discharge requirements – and, as appropriate,
waivers – to implement management measures and achieve the ultimate goal of clean
water.

Lastly, the NPSIP was not created out of whole cloth.  In evaluating the
usefulness of proposed management activities, it is essential to assess the successes and
shortcomings of the first Five-Year Implementation Plan (1998-2003) – both overall and
with respect to each management measure.  How many management measures and
management practices were implemented through that plan?  What were the effects on
water quality?  How has the success or failure of particular management activities shaped
the current plan?  Because it does not address these questions, the NPSIP appears to be
wholly disconnected from any previous efforts in that.    The document should be revised
to report on the outcome of the first Five-Year Implementation Plan, both generally and
with reference to specific management measures and activities.

                                                
16 See supra note 8.
17 NOAA/EPA Guidance at 11.
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Miscellaneous Concerns

• The plan released for public review does not contain any information on how
agriculture management measures will be implemented.  It repeatedly refers to
Table IIB (which purports to contain agriculture-related management activities),
but there is no Table IIB in the document.  A complete description of how the
agriculture management measures will be implemented must be included in the
NPSIP.  This description must of necessity include a discussion of how new
agriculture waste discharge requirements and waivers will ensure implementation
of the management measures.

• The NPSIP does not include provisions for implementation of the Wetlands
Forest Management management measure, within the Forestry category.  “[S]tate
management measures [must be] in conformity with those measures specified in
the (g) guidance.  A state management measure is ‘in conformity with’ those
specified in the (g) guidance if it is identical to, or is demonstrated to be as
effective as, the (g) guidance measures.”18  The NPSIP does not provide any
explanation for the omission of this management measure except to state that
“many of the activities consist of an overall planning and implementation effort
intended to address ‘All’ of the Forestry management measures, including
Wetlands Forest Management.”19  There has been no demonstration that these
activities will implement the Wetlands Forest Management management measure,
nor that they will provide for the implementation of a management measure that is
as effective as the Wetlands Forest Management management measure.  We
therefore request that the state develop plans to implement the Wetlands Forest
Management management measure.

• The Streamside Management Areas management measure, also within the
Forestry Category, is also not implemented by any of the activities set forth in the
document.  “This management measure establishes areas along surface waters that
are managed to protect the water quality of the adjacent water body.”20  The
document describes five activities that it says will “advance” this management
measure, but none of them actually establishes or provides a procedure for the
establishment of a SMA.

• Both CZARA Section 621721 and the Nine Key Elements require the state to
improve agency coordination.  Clear agency commitments are required where the
program identifies certain agencies as having authority over a management
measure or activity.  The document lists “Interagency Coordination” as a
management activity in the All or Multiple Land Use Categories section, with a
schedule for completion of 7/1/02 to 1/10/03.  It is unclear, however, whether
signed MOUs or Interagency Agreements have, in fact, been obtained in
accordance with this schedule or whether a specific staffer has been assigned to
coordinate agencies on NPS issues.  As these are the explicit success criteria for

                                                
18 NOAA/EPA Guidance at 12-13.
19 NSIP at III (Forestry Category).
20 Environmental Protection Agency, Management Measures Guidance – Forestry Fact Sheet, available at
http://www.epa.gov/owow /nps/mmgi.
21 16 U.S.C. § 1455b(b)(6).
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this management activity, the document should provide a status report.  In any
event, the document should discuss in detail the level of commitment of the
various identified agencies to the program and the authorities that they might use
to implement specified management measures.

• Finally, the NPSIP makes no reference to how the state intends to use the
substantial funds available through Propositions 40 and 50 to implement
management measures or undertake specific management activities.  These
bond measures demonstrate the public’s strong desire for progress toward the goal
of clean water in California.  The public has a right to a plan that deliberates the
effective use of these funds and to a process for accounting for how – and to what
effect – this money is used.

*   *   *   *   *

The State Board has a unique opportunity to develop a five-year implementation
plan that will provide real direction for statewide efforts to address nonpoint source
pollution.  We believe the suggestions provided herein will help the Board seize this
opportunity, and can be integrated into the document with a reasonable amount of time
and effort.

Thank you for your careful consideration of these comments.  If you have any
questions, please do not hesitate to call.

Sincerely,

Linda Sheehan Bill Jennings
Director, Pacific Regional Office DeltaKeeper
The Ocean Conservancy WaterKeepers Northern California

Zeke Grader Barbara Vlamis
Executive Director Executive Director
Pacific Coast Federation of Butte Environmental Council

Fishermen’s Associations

Alan Levine Bruce Reznik
Executive Director Executive Director
Coast Action Group San Diego BayKeeper

Sujatha Jahagirdar Susan Jordan
Clean Water Advocate Director of Gov’t Affairs
Environment California California CoastKeeper

cc: Alexis Strauss, U.S. EPA Region IX
Arthur Baggett, Jr., SWRCB
Celeste Cantu, SWRCB
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